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In the Court of Appeals of the District of Columbia. 


No. 2734. 

Hannis Taylor, Adm’r, &e., Appellant, 

vs. 

William F. Wharton, Adm’r, &c., et al. 


a Supreme Court of the District of Columbia. 

No. 32407. In Equity. 

William F. Wharton, Administrator c. t. a. of the Estate of George 
S. Boutwell, Deceased, and Alice Prentiss, Executrix of the Last 
Will and Testament of Nathaniel Appleton Prentiss, Deceased 
Plaintiffs, ’ 5 

vs. 

IIannis Taylor, Administrator of the Estate of Stanhope Prevost, 

Deceased, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed January 27, 1914. 

In the Supreme Court of the District of Columbia. 

No. 32407. In Equity. 

William F. Wharton, Administrator c. t. a, of the Estate of George 
S. Boutwell, Deceased, and Alice Prentiss, Executrix of the Last 
Will and Testament of Nathaniel Appleton Prentiss, Deceased 
Plaintiffs, 

vs. 

Hannis Taylor, Administrator of the Estate of Stanhope Prevost, 

Deceased, Defendant. 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. The plaintiff, William F. Wharton, is a citizen of the United 
States and a resident of the State of Massachusetts, and brings this 
suit as administrator c. t. a. of the Estate of George S. Boutwell, de¬ 
ceased, late of said State; the plaintiff, Alice Prentiss, is a citizen of 
the United States and a resident of the State of New York, and 
1—2734a 
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brings this suit as executrix of the Estate of Nathaniel A. Prentiss, 
deceased, late of said State. 

2. The defendant, Hannis Taylor, is a citizen of the United 
States and a resident of the District of Columbia, and is sued as ad¬ 
ministrator of the Estate of Stanhope Prevost, dec-eased, late of Lima, 
Peru, in South America; the said defendant having been granted 
letters of administration on said estate by the Probate Court of the 
District of Columbia on or about August 27, 1912. 

3. The said Stanhope Prevost was a citizen of the United 

2 States and a resident of Lima, Peru, South America.. He 
died in said Lima, Peru, between the years 1868 and 1870. 

He had for many years prior to his death been a partner in the com¬ 
mercial firm of Alsop & Co., doing business at Valparaiso, Chile, and 
at other places in South America. Following the death of the said 
Stanhope Prevost, his estate, represented by his son and executor, 
Henry S. Prevost, now deceased, retained an interest in the said 
firm. 

4. In the year 1885, when the said firm of Alsop & Co., had l>een 
in liquidation for a number of years, there still remained outstand¬ 
ing a large claim against the Governments of Bolivia and Chile, 
growing out of concessions granted to one Pedro Lopez Gama, who 
had assigned his rights to Alsop it Co. In this claim the Estate of 
Stanhope Prevost, deceased, had a substantial interest. The man¬ 
agement of the said claim had for many years been entrusted to one 
John Wheelwright, now deceased, who was the recognized represen¬ 
tative of the partners of Alsop & Co. In this work he was assisted 
by Henry S. Prevost, the then executor of the Estate of Stanhope 
Prevost. 

5. Failing in his efforts to obtain a settlement of the said claim, 
the said Wheelwright, acting with the full knowledge and approval 
of the said Henry S. Prevost, executor of Stanhope Prevost, de¬ 
ceased. employed the said George S. Boutwell to take professional 
charge of the said claim on behalf of the interested parties with a 
view to obtaining the diplomatic intervention of the United States in 
behalf of the claimants. 

6. By the terms of his contract of employment, as evidenced by 
the documents hereto attached, marked “Exhibits A and B”, and 

made a part hereof, the said George S. Boutwell was to take 

3 all necessary steps to obtain the assistance of the United States 
Government, and, if necessary, to plead and argue the case 

. before the Government, Congress or any legal tribunal or court of 
arbitration sitting in the United States. As remuneration for his 
sendees, the said Boutwell was to receive a retainer of one thousand 
dollars ($1,000), which sum was in due course paid to him, and, in 
addition to said retainer, the said Boutwell was to be paid a commis¬ 
sion of fifteen per cent (15%) on all sums which might be recovered 
on behalf of said firm, or the partners thereof, by any of the means 
specified above. 

7. In pursuance of said contract, the said Boutwell did take pro¬ 
fessional charge of the said claim and did diligently and faithfully 
prosecute the same before the Government of the United States with 
|^e result that the said claim was taken up diplomatically by the 

J 
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Department of State of the United States and was presented to the 
Government of Chile for adjustment. And as a result of such diplo- 
ma i 1 roPM esenta ^ ( ? n? daim was submitted to the American 

a ?icmv! ean Claims Commission, constituted under the Convention 
of 1892 between the United States and Chile, which Commission sat 
in \\ ashington in the year 1898. 

8. In pursuance of his agreement with the said Wheelwright, the 
said Boutwell prepared and presented the said claim to the said 
American and Chilean Claims Commission in the year 1893 but 
owing to the time limitation placed upon the said Commission, it was 

not possible to reach the said Alsop case before the Commission ex¬ 
pired. 

9. Following the dissolution of the said Commission with- 
4 out the said case having been heard, the .said Boutwell, to- 
gether with the aforesaid Nathaniel A. Prentiss, under the 
direction of the said Henry S. Prevost, the then executor of the de¬ 
fendant. estate, and under the direction of the other interested 
parties, continued to press the claim before the Department of State 
of the United States until the American and Chilean Claims Com¬ 
mission wa« revived by the Convention of 1897 between the United 
States and Chile. 

• *5; Revived Commission, having been authorized to sit 

in Washington to dispose of the claims left, over from the former 
Commission, the said Boutwell and the said Prentiss presented the 
said claim to the .said Revived Commission in 1901, and did dili¬ 
gently and faithfully prosecute the said claim before the said Com¬ 
mission. And the said Revived Commission being of opinion that 
it did not. have jurisdiction to hear the said claim and the Agent of 
the Government of Chile having given assurances before the said 
Commission that the Government of Chile would undertake to ad¬ 
just the claim when the then pending Ohilean-Bolivian Treaty was 
concluded, the claim was dismissed hv the said Commission without 
prejudice, and the claimants were “remitted for relief to the Gov¬ 
ernment of Chile whose assurances are thus given.” 

• The ? aid Boutwell and the said Prentiss thereupon renewed 
their efforts on behalf of the claimants before the Department of 
State of the I nited States in an endeavor to induce the Government 
of Chile to carry out its promises to the claimants and to pay the said 
claim. 

12. The said Boutwell and the said Prentiss in the year 1901 en¬ 
tered into an agreement respecting the division to be made of the • 
said commission of fifteen per cent (15%) to be paid under 
5 the aforesaid agreement between the said Boutwell and the 
said Wheelwright. This said agreement between the said 
Boutwell and the said Prentiss was ratified and approved by the said 
Henry S. Prevost, as the representative of the Alsop claimants, in¬ 
cluding the Estate of Stanhope Prevost, deceased, of which he was 
the then executor, the said ratification agreement being dated Lima, 
Peru, February 10,1903, under the terms of which the said Henry S. 
Prevost. in his capacity as aforesaid, in consideration of the services 
theretofore rendered bv the said Boutwell and the said Prentiss, and 
in consideration of the further agreement that in case of the death or 
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incapacity of either the said Boutwell or the said Prentiss, the other 
would continued to prosecute the said claim until a result should be 
reached, ratified and confirmed the agreement l>etween the said Bout- 
well and the said Prentiss for the division of the said commission of 
fifteen percent (15%), and accepted the services of the said Boutwell 
and the said Prentiss, or the survivor of them, or their, or either of 
their representatives, agents or appointees as a continuance and a 
performance in full of the contract entered into by the said Boutwell 
and the said Wheelwright. Copies of this ratification agreement and 
of the said Boutwell-Prentiss agreement are attached hereto, marked 
“Exhibits C and D”, and made a part hereof. 

13. The said Boutwell having died on or about February 27, 1905, 
the said Prentiss, in pursuance of the aforesaid agreement, continued 
in charge of the claim as general counsel, and continued to press the 
same before the Department of State of.the United States. 

14. The Department of State of the United States, at the 

6 instance of the said Prentiss, continued to press the claim 
upon the Government of Chile. The two Governments being 

unable to reach a settlement by direct negotiation, it was agreed, 
under and hv the Protocol of December 1, 1909, to refer the claim 
to His Late Britannic Majesty Edward VTT. who. as amiable compo¬ 
siteur, was to determine the amount due the claimants. The death 
of His Late Britannic Majesty, Edward VTT, made it necessary to 
name another to act in the premises, and His Britannic Majesty, 
George V, was then designated. 

15. The case and countercase for presentation to the Amiable 
Compositeur were prepared in the United States by the Department 
of State. At the request of the said Department, or the law officers 
thereof, the said Prentiss, as general counsel for the claimants, co¬ 
operated with the said Department in the preparation of the ca«e 
and countercase and assisted with his advice and counsel, and by 
furnishing documents and papers, in maintaining the rights of the 
claimants. The case and countercase, prepared and presented as 
above set forth, constituted the only proceeding before the Amiable 
Compositeur, there being no oral arguments, hearings or proceed¬ 
ings in connection with the case. 

16. The Amiable Compositeur, under date of July 5, 1911, ren¬ 
dered an award in favor of the United States, awarding to the claim¬ 
ants a large sum of money, to-wit, $906,666.78. 

17. The award having been paid over to the United States, the 
* Secretary of State, as by law provided, distributed the money so col¬ 
lected, less a sum deducted to cover the expenses of the Government, 
among the claimants, and to the Estate of Stanhope Prevost, de¬ 
ceased, was awarded the sum of $84,430.43. This sum, less 

7 certain payments authorized by the representatives of the 
said Estate, was paid to the said Hannis Taylor as admin¬ 
istrator of the Estate of Stanhope Prevost, deceased. 

18. Under the aforesaid contracts and agreements, the Estate of 
George S. Boutwell and the said Nathaniel A. Prentiss became en¬ 
titled, immediately upon the receipt of the said sum awarded to the 
Estate of Stanhope Prevost., to he paid a commission equal to fifteen 
per cent (15%) of the aforesaid sum of $84,430.43, amounting to 
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^,664.56. The said Prentiss, having died on or about February 
,' before any payment was made, his executrix, the said 
Alice Prentiss one of the plaintiffs herein, became entitled to receive 
his share of the said commission. 

, !u 5i m . and , W o ns d , uly made u P° n the defendant, as administrator 
ol (lie Estate of Stanhope Prevost, deceased, on behalf of the plain¬ 
tiffs, and a notice of claim was duly recorded in the office of the 
Register of W ills of the District of Columbia on or about March 24, 
1-114 .Notwithstanding this demand and notice of claim, no part 
of said commission has been paid, though the defendant has been 
often requested to make payment. 

tv 2 * 0 ’ defendant, in his application to the Probate Court of the 
District of Columbia for letters of administration, states that after 
the claims against said estate are settled here the money will be naid 
° ve , r ‘° a " administrator to be appointed in Peru, which will render 

it difficult, if not impossible, for these plaintiffs to maintain their 
rights. 

!• The plaintiffs desire to receive payment from the de¬ 
ft fendant, as administrator of the Estate of Stanhope Prevost 
deceased, in accordance with the contracts filed herewith’ 
and as they are of right entitled, and plaintiffs therefore prav that 
the said Hanms Taylor, as administrator of the Estate of Stanhope 
1 revost, deceased, be required to make payment from the money now 
in his possession as such administrator, in the sum of $12,664 66 
with interest. * ’ 

2. The plaintiffs are further advised that by virtue of the contracts 
and agreements set forth herein, they have a lien upon the funds 
in the hands of the defendant, and they prav therefore that payment 

be decreed to them out of said funds in the sum of $12,664 56 with 
interest. 

j- T, ’ e Plaintiffs further aver that, if they are not entitled to pay 
under the said contracts, they are entitled to compensation for sen- 
ices rendered as above alleged and set forth, and what they are rea- 

— an ? , t 1 hey a , ver t hat they are reasonably worth the sum 

of $12,664.56, and they therefore pray that they may be allowed the 
sum of $12,664.56 for the said services, and that the said Hannis 
Taylor, as administrator of the Estate of Stanhope Prevost. lie di¬ 
rected to pay to your petitioners the said sum of $12 664 56 with 
interest. ’ 

4. The plaintiffs pray for such other and further relief as to this 
Honorable Court may seem just and equitable. 

WILLIAM F. WHARTON, 

Administrator c. t. a. of the Estate of 

v . . George S. Boutwell, Deceased, 
ALICE PRENTISS, 

Executrix of the Last Will and Testament 
of Nathaniel Appleton Prentiss. De- 
cccuicd 

Bv ROBERT A. YOUNG, Their Attorney 

ROBERT A. YOUNG, 

HAROLD J. WAGNER, 

Attorneys for Plaintiffs. 
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9 District of Columbia, 

City of Washington, w: 

Robert A. Young, being duly sworn on his oath, saith that he is 
attorney-in-fact for the above-mentioned plaintiffs, and that he signs 
and verifies the foregoing petition on information and belief for 
the reason that the said plaintiffs are residing outside of this Dis¬ 
trict. Deponent further saith that the sources of his information 
and belief are the documents attached to the foregoing petition, the 
records of the so-called Alsop Ca.se, with which he is familiar, the 
records of the Department of State of the United States, the corre¬ 
spondence of the parties and communications from and conferences 
with the said plaintiffs. Deponent further saith that all the state¬ 
ments made of his own knowledge in the said petition are true and 
that all the statements made therein on information and belief he 
l>elieves to be true. 

ROBERT A. YOUNG. 

Subscribed and sworn to before me L. M. Snowden, a notary 
public, duly commissioned and residing in the said District of Co¬ 
lumbia. 

Witness mv hand and official seal this 26th day of January. 1913. 
[seal.1 • L. M. SNOWDEN, 

Notary Public, District of Columbia. 

My commission expires Oct. 20. 1917.. 

10 Ex. A. 

Copy H. 

Schedule A. 

April 1, 1885. 

Sir: Since you put into my hands the letter of your friend Mr. 
John Wheelwright, dated at Antofagasta March 4, 1885, T have read 
his memorial and the other papers on file in the State Department all 
relating to the claim of Mr. Wheelwright, a« set forth in his letter 
to Hon. Richard Gibbs, United States Minister, resident at Bolivia, 
dated Lima, June 28, 188- a copy of which you also placed in my 
hands: and T am now prepared to state the terms and conditions on 
which I am willing to assume the charge of the prosecution of said 
case. 

First of all I wish to associate with me the Marquis de Chambrun, 
who is not only an accomplished lawyer but he is also thoroughly in¬ 
structed in diplomatic proceedings and in the civil code, and in in¬ 
ternational law. 

If at the end an arbitration should be agreed upon and the arbi¬ 
trators should be required to meet in some other country than the 
United States we could not now agree to attend and conduct the busi¬ 
ness in such other country. For the present we will undertake the 
charge of the case and prosecute the settlement of the claim through 
diplomatic channels or in any other way that may seem judicious 
and proper, and upon the following terms, viz: 
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i. A retainer on current funds in the United States of one thou- 
sand dollars. 

. 2 - !f. a recovery shall be had by arbitration, or by arbitration in 
the United States a further fee of fifteen per cent upon the amount 
recovered. 

H 3. If after negotiation the claim should be referred to arbi- 

tutors and their session should be held in some other Country 
than the United States a fee of ten per cent of the amount recovered. 

4. It must be understood that if expenses become necessary, such 
as printing documents, these expenses must be met by Mr. Wheel¬ 
wright. We shall make no claim, however, for any expenses per¬ 
sonal to ourselves. 1 

Very respectfully, GEO. S. BOUTWELL. 

To Admiral Charles Steedman, Washington, D. C. 

I certify that the foregoing is a copy of a letter from the letter 
book of Hon. Geo. S. Boutwell. 

HENRY JUENEMANN. 

Washington, D. C., April 23rd, 1891. 

Ex. B. 

Schedule B. 

Antofagasta, 5th June 1885. 

To the Honorable George S. Boutwell, 1429 New York Avenue 

Washington. 

Dear Sir. Admiral Charles Steedman has forwarded to me a copy 
of a letter from you to him of the 10th of April last, contain- 
12 mg the terms upon which you are disposed to act for me in 
the matter of my claims as liquidator of the firm of Alsop 
y Co. against the Governments of Chili and Bolivia. 

With the object of coming to a definite understanding with your 
good self, I think it well to state here the bases upon which I should 
like our agreement to rest and which embody your offer to Admiral 
Steedman. Thus, at the outset, I indicate that—with certain am¬ 
plification your proposals are agreeable to me. 

I may first of all, mention that I have already sent a blank power 
of Attorney to Admiral Steedman, which is dated the 20th of 
March last and will only require the insertion of your name at the 
beginning. You will gather from this document what are the 
powers I wish to confer on my representative, and if such a mode 
of conferring a power (viz. sending one in blank) should be slightly 
irregular, I do not think for our purpose, this is of much conse¬ 
quence, as such document must be read with and be considered as 
part of this letter of agreement. For the outside world it will be ‘ 
good and between ourselves it may be considered as confirmed 
hereby. Should however, the Stamp laws prevent your using the 
power, owing to its not being stamped in proper time &c. I will on 
hearing from you, send another in its place. 
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To proceed—You will act for me in accordance with the terms of 
the before mentioned power and of this letter as my attorney rep¬ 
resentative legal adviser and advocate in the special matter in hand 
and will use your best endeavors in these capacities to obtain a set¬ 
tlement of the claims I have bv virtue of my agreements with 

13 the Bolivian Government. 

In furtherance of this object you will take all necessary 
steps to obtain the assistance of the United States Government, and 
will, if necessary, plead and argue my case before the Government, 
Congress or any legal Tribunal or Court of Arbitration sitting in 
the United States to which my said claims may be referred. 

As remuneration for your sendees under the said power of attor¬ 
ney and this letter of agreement I will pay you an immediately re¬ 
taining fee of one thousand dollars, United States currency and I 
will also pay you a commission of fifteen per cent on all sums which 
you may recover for me or the said firm, by any of the means I have 
specified above provided of course, that any arrangement of the 
claims which you may be able to obtain for me by any means other 
than by an award or judgment of a Court must be accepted by me 
before you can claim a commission on the amount offered in settle¬ 
ment. 

If, however, after you shall have commenced your operations on 
my behalf and before any settlement be obtained by negotiations 
through the Government, or otherwise, my said claims should be re¬ 
ferred to a Court of Arbitration or other Tribunal sitting in any 
country 7 other than United States, you will not be called upon to at¬ 
tend such court or tribunal, and in this case, instead of the before 
mentioned commission of fifteen per cent I will pay you a less com¬ 
mission namely that of ten per cent on all sums which may be 
awarded by such last mentioned Court or Tribunal. This 

14 commission of ten per cent will be in addition to the above 
mentioned retaining fee. 

It is also understood that over and above the retaining fee and 
alternative commissions before mentioned the expenseof printing any 
documents which may be required to be printed for presentation to 
the Government or to any Court, is to be l>ome by me as also any 
Court of Government fees and like expenses, but the said retaining 
fee of one thousand dollars and the said respective commissions are 
to cover all professional charges and personal expenses incidental to 
discharge of vour duties as my attorney representative legal adviser 
and advocate as well as all remuneration to and expenses of such as¬ 
sistants, clerks advocates, agents and substitutes as you may consider 
necessary or expedient to employ or appoint 

If at the expiration of twelve months for the date of your accept 
ing the terms of this letter no settlement shall have been arrived at 
in respect of the said claims, or no reference to a Court of Arbitration 
or other tribunal shall have been arranged I shall be at liberty to de¬ 
termine the arrangement I now propose to you on giving you four¬ 
teen days’ previous notice in writing, and in the event of the agree¬ 
ment between us being so terminated you will not be entitled to re¬ 
ceive any remuneration for services you may have rendered, beyond 
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toe retaining fee above mentioned, which, being then already paid 
will of course be retained by you in any event; equally of course in 
any event, the expenses of printing &, referred to in thThS 
preceding paragraph hereof, will be defrayed by me. 

i e y' r ', th regard your desire to associate with you the Mar- 
1 quis de Chambrun, although I am not disposed to confer any 
power on, or to deal in this matter with more than one re¬ 
sponsible agent, I leave it entirely to you to make such arrangements 
with that nobleman as you may think desirable with reference to ob¬ 
taining his advice and assistance, provided I am not called upon to 
make any further disbursements than those I have above indicated. 

Permit me to accompany a list of the several documents sent to 
Admiral Steedman all of which relate directly or indirectly to my 
clamis and which probably will have been placed in our hands 
The lettering of same for your reference might be considered as 
affixed thereto m consecutive order of you should find it convenient 
to do so for conducting your correspondence with the undersigned 

On your endorsing a memorandum of acceptance on another 
copy of this letter, which is in Admiral Steedman’s hands I have au¬ 
thorized him to pay you the above mentioned retaining fee and in 
conclusion I would express my earnest hope that you will kindly 
keep me constantly informed of the state of the business, and ere 
long, be able to report a satisfactory termination to my labors which 
have been of many years, and I am Sir, 

Your faithful servant, 

(Signed) JOHN WHEELWRIGHT. 

16 Copy. 

Whereas, George S. Boutwell, of Massachusetts, about the year 
1883, made an agreement with John Wheelwright, a resident at that 
time of Antofagasta, in South America, by which the said Boutwell 
was retained and employed by the said Wheelwright, in his office as 
liquidateur of the firm known as Alsop and Company, of Valparaiso 
Chile, to prosecute professionally a claim which the said Alsop and 
Company had against the Government of Bolivia, and indirectlv 
against the Government of Chile, in the sum of eight hundred and 
thirty-five thousand Bolivian ($835,000) dollars; and 

Whereas, the said Boutwell ha'- 5 under the said agreement engaged 
in the prosecution of said claim, and continued therein until the 
present time; and 

Whereas, Nathaniel A. Prentiss, of New York, has for several 
years past co-operated with the said Boutwell in the prosecution of 
said claim; and 

Whereas, the said Boutwell and the said Prentiss have entered into 
an agreement by which they are to prosecute the said claim jointly 
and upon a further agreement that, in case of the death or incapacity 
of either party, the other party is to continue the prosecution of the 
claim until a result shall have been reached: 

Now therefore be it known, that in consideration of the promises 
and provided that said Boutwell or his representatives agents or aj> 

2—2734a ^ 
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pointees shall continue to prosecute said claim until a settlement 
thereof shall be reached. 

17 I, Henry S. Prevost, Liquidateur of the firm and estate of 
the said Alsop and Company, in succession to John Wheel¬ 
wright, now deceased, do ratify and confirm the agreement so made 
between the said Boutwell and the said Prentiss, and accept the serv¬ 
ices of the said Boutwell and Prentiss, or the Survivor of them, or 
their, or either of their representatives, agents or appointees as a 
continuance and a performance in full of the agreement entered into 
by the said Boutwell and the said John Wheelwright, as former 
liquidateur of the firm of Alsop and Company. 

Done in two copies of similar tenor and to one sole effect. 

Witness my hand this tenth day of February, in the year one 
thousand, nine hundred and three. 

[United States Legation Seal.] 

HENRY S. PREVOST. 

Lima, Peru, February 13, 1903. 

I hereby certify: That the above signature of Henry S. Prevost, 
of Lima, Peru, is correct, and worthy of full faith and credit. 

[United States Legation Seal.] 

RICHARD R. NEILL, 

U. S. Secretary of Legation. 

18 Schedule C. 

Whereas In the year 1883, George S. Boutwell, of Groton, entered 
into an agreement with John Wheelwright, then resident in South 
America, and liquidateur of the affairs of a firm in Valparaiso, 
known as Alsop and Company, the owners of a Claim against the 
Government of Bolivia in the sum of eight hundred and thirty-five 
thousand dollars ($835,000) payable in Bolivian dollars, with in¬ 
terest at the rate of five per cent (5%) from the from the year 1876, 
when said Claim was recognized and ratified hy the Bolivian Con¬ 
gress, which Claim the said Boutwell agreed, acting in his profes¬ 
sion as a lawyer, to prosecute against the Government of Bolivia and 
against the Government of Chile, which, as was then alleged, had 
appropriated to its own use the security that was pledged to the said 
Alsop and Company by the Government of Bolivia. For which 
services the said Boutwell was to receive from such proceeds as might 
be recovered either from the Government of Chile or the Govern¬ 
ment of Bolivia, the sum of fifteen per cent (15%) in full compen¬ 
sation for his sendees that might be so rendered; 

And whereas the said Boutwell secured the professional aid in the 
prosecution of said Claim of one Charles A. de Chambrun, for which 
services the estate of the said de Chambrun is to receive ten per cent 
(10%) of any commission that the said Boutwell may receive for 
his services. 

19 And .whereas Nathaniel A. Prentiss of the City of New 
York has for several years aided in the prosecution of said 
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Claim, for which services he was to receive the sum of fifteen per cent 
(15%) of any sum that the said Boutwell might receive as his com¬ 
mission in the prosecution of said claim. 

And wherea« the said Claim, l>eing as yet unsatisfied, the said 
Boutwell and the said Prentiss have agreed to co-operate for the fur¬ 
ther prosecution of said Claim; 

Xo\\ therefore be it known that in consideration of the premises, the 
said Boutwell and the said Prentiss hereby agree each with the other 
to co-operate in the prosecution of the said Claim, and that in the 
event of the death of either party, qr the inability of either party to 
perform the services, the other party herebv agrees, in consideration 
of the premises, to prosecute the work continuously and in good 
faith, without charge to the other party or to the estate of the other 
party, in case of the death or inability of such party; 

And it is mutually agreed that the above mentioned fifteen per 
cent (15%) of any amount which shall be recovered from the Gov- 
. , or or Bolivia, upon said Claim heretofore men¬ 

tioned. as a compensation to the said Boutwell for his services, shall 
he divided among and paid to said Boutwell, Chambrun and Pren¬ 
tiss, or their representatives or assigns as follows: To the said Boutr 
well fifty-five per cent (55%) ; to the said Chambrun ten per cent 

(10%); to the said Prentiss thirty-five per cent (35%), for 
20 their respective services in this behalf. 

GEO. S. BOUTWELL. 
NATH’L A. PRENTISS. 

Witness- : 

S. B. STEIN, To G. S. B. 

T. G. BARRY, As to N. A. P. 

Dated Oct. 31, 1901. ' 


Motion to Dismiss Bill. 

Filed March 13, 1914. 

******* 

Now comes the defendant, Hannis Taylor, administrator as afore¬ 
said, and moves the Court to dismiss the bill in the above entitled 
cause, on the following grounds: 

1. That there is no equity in said bill: the said plaintiffs, if they 
have a remedy, have a plain, adequate and complete remedy at 
law. 

2. That plaintiffs according to the said bill of complaint and the 
exhibits made a part thereof, have no lien upon the fund in the 
hands of the defendant, and, therefore, no right to attempt to en¬ 
force a lien in a Court of Equity. 

3. That the said bill and exhibits made part thereof show that the 
said plaintiffs are not entitled to recover of the defendant the fifteen 
per cent. (15%) claimed by them. 

4. That this Court has no jurisdiction by reason of the allegation 
that the fund will be removed to Pem, for the reason that, if said 
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fund is removed as against the rights of creditors, this do- 

21 fendant and his bond will be liable at law, and no removal 
thereof can affect the rights of plaintiffs, if any they have 

against the defendant. 

5. That, although said bill alleges the ratification of a contract be¬ 
tween Boutwell and Prentiss, as ratified bv the said ITenrv S. Prevost 
as representative of the Alsop claimants, including the estate of 
Stanhope Prevost. deceased the said bill and said exhibits filed 
thereto, as part thereof, show, that the said ITenrv S. Prevost did not 
as a representative of the said Stanhope Prevost, but did as liquidator 
of the firm and estate of the said Alsop & Company, in succession to 
John Wheelwright, ratify and confirm the said agreement, and 
that the said ratification and confirmation by the said Henry S. 
Prevost as liquidator as aforesaid, is not binding on and is not effect¬ 
ive against the said defendant as administrator of the estate of the 
said Stanhope Prevost, the said Stanhope Prevost being at the time 
deceased, and not represented by any person who ratified said con¬ 
tract. 

6. That, although said bill alleges that certain acts were done by 
the said John Wheelwright, and that said agreement between the 
said Boutwell and the said Prentiss was ratified and confirmed by the 
said Henry S. Prevost. as representative of the Alsop claimants, still 
from the said bill and said exhibits it appears that the plaintiffs con¬ 
tracted in the first instance with John Wheelwright, liquidator of the 
firm of Alsop .fc Company, tind that, the said John Wheelwright 
being dead, the said Henry S. Prevost became the liquidator of the 

said Alsop & Company, and that he, as liquidator in succes- 

22 sion to the said John Wheelwright, ratified and confirmed the 
agreement of George S. Boutwell and Nathaniel Appleton 

Prentiss, but said bill does not allege nor do the said contracts show 
any contract, agreement or promise on the part of Henry S. Prevost 
as executor of the estate of the said Stanhope Prevost. 

7. That there is no privity of contract between the said plaintiffs 
and the said defendant Hannis Taylor. The right of said plaintiffs, 
if any exists, is against Henry S. Prevost, liquidator of the firm and 
estate of the said Alsop & Company, and they have no claim against 
the estate of Stanhope Prevost, either in law’ or equity. 

8. That there is no allegation in the said bill that the said 
Henry S. Prevost, liquidator of the firm and estate of the said Alsop 
& Company, in succession to John Wheelw’right, wa« not living at 
the time of said aw’ard, or at the time that, said aw’ard w T as paid to the 
said several Alsop claimants. 

9. That the said plaintiffs have no right to pursue the said money 
in the hands of Hannis Taylor administrator of the estate of Stan¬ 
hope Prevost to recover the alleged 15% due them by reason of the 
contract made by the said Henry S. Prevost. liquidator of the firm 
and estate of Alsop & Company in succession to the said John Wheel¬ 
wright. deceased. 

TO. That there is a misjoinder of plaintiffs in that the adminis¬ 
trator of the said George E. Boutwell and executrix of the said 
Nathaniel Appleton Prentiss, could not both have a right of action to 
recover said alleged 15%. 
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o “o' That a S reement > as ratified by the said Henry 

AS S. Prevost, liquidator as aforesaid, being an agreement be- 

tween the said George E. Boutwell and Nathaniel Appleton 
Prentiss, to jointly perform certain services in relation to the Alsop 
Claim, the right to sue thereon, if they have a right at all, survives 
to the survivor, unless the fact that said agreement stated a percent 

that each is to recover, gives to each, a right of action to recover that 
per cent. 

12. 1 hat each of the representatives, if they have a separate right 
to recover the certain per cent mentioned in said agreement, must 
either bring a separate action thereon, or must include the rep- 
resentative, de Chambrun, whose estate according to the bill and 
exhibits is entitled to 10% of the alleged amount recovered, and if 
each one of the representatives that have sued has the right,to re¬ 
cover his particular share, neither has the right to recover the Said 
10% belonging to the said estate of de Chambrun. 

13. That the said bill and exhibits thereto do not allege any sum 

of money awarded to Alsop & Company but stated that there was in 
favor of the l nited States awarded “to the claimants a large sum 
to wit, $906,666.78.” 8 

14. That the said bill does not allege that there was money due 
or paid to the said Alsop & Company, but the 17th paragraph of the 
said bill alleges that said money was distributed among the claimants 
as by law provided, less the sum deducted for expenses of the United 
States and to the estate of Stanhope Prevost deceased, with whom 
the said plaintiffs had no contract, or with whom the said plaintiffs 
or persons whom they represented had no contract, or agreement 

15. That said bill and said exhibits thereto show that if 
24 the said plaintiffs are entitled to recover anything, they 
are entitled to recover only 10%, said bill showing that the 
said avyard was made by arbitration outside of the United States, and 
according to the said agreement between said representatives of the 
Alsop Company and the said Boutwell in case the award was so made, 
the said Boutwell was to receive but 10%. 

16. That the said bill and said exhibits thereto show that the said 
plaintiffs if they are entitled to recover any sum, are entitled to re¬ 
cover the sum of only 10%, said hill showing that the said award oc¬ 
curred outside of the United States, and was conducted by represent¬ 
atives of the United States, that the said representatives of the 
United States were paid therefor, the said contract between the said 
Boutwell and the said representatives of the Alsop and Company, 
provided that in case said award was made outside of the United 
States, said Boutwell should receive but 10%. 

17. Wherefore, for the reasons stated aforesaid, the said defendant 
prays the Court to dismiss the said Bill with costs. 

DANIEL W. BAKER, 
HANNIS TAYLOR, 

Attorneys for Defendant. 
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25 Order Overruling Motion to Dismiss. 

Piled June 19, 1914. 

♦ * * * * * * 

This cause coming on to be heard upon the bill and motion to dis¬ 
miss the bill, it is by the Court this 19th day of June, 1914, 

Adjudged, ordered and decreed that said motion to dismiss the bill 
in this cause be, and the same is hereby, overruled, to which over¬ 
ruling of said motion defendant, through his attorneys takes an ex¬ 
ception which exception is duly noted by the Court, and it is further 
Adjudged, ordered and decreed that the said defendant have 30 

davs in which to answer the said bill. 

% 

By the Court: 

WENDELL P. STAFFORD, Justice. 


Order Extending Time to File Special Appeal. 

Filed Julv 9, 1914. 

t/ / 

******* 

Upon motion it being stated to the Court that the defendant, Han- 
nis Taylor, Administrator of the estate of Stanhope Prevost, de¬ 
ceased, has applied to the Court of Appeals for a special appeal, and 
it being further stated to the Court that it is necessary to send said 
special appeal to the justices of the said Court, none of whom are at 
present in the District of Columbia, it is by the Court this 
26 9th day of July, A. D., 1914, 

Ordered that the time to take a special appeal in this cause 
l>e, and the same is, hereby extended until and including the 27th 
day of July, 1914, and it is further 

Ordered that in case said special appeal is not allowed by the Court 
of Appeals, that the time for the defendant to answer in the above 
entitled cause be, and it is hereby, extended until the 3rd day of 
August, 1914. 

Bv the Court: 

THOS. H. ANDERSON, Justice. 


Order Allowing Special Appeal. 

Filed July 14, 1914. 

Court of Appeals of the District of Columbia, April Term, 1914. 

No. 426, Original Docket. 

******* 

On consideration of the petition filed herein, praying the allow¬ 
ance of a special appeal from the interlocutory decree of the Su- 
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preme Court of the District of Columbia overruling the motion to 
dismiss the bill, It is by the Court this day ordered that said appeal 
be, and the same is hereby, allowed. 

CHAS. H. ROBB, 

Associate Justice. 
JOSIAH A. VAN ORSDEL, 

Associate Justice. 
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A true Copy. 
Test: 


July 13, 1914. 


[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 


Memorandum. 


July 16, 1914.—Appeal bond approved and filed. 


Assignment of Errors. 

Filed July 27, 1914. 

******* 

First. The Court erred in refusing to grant the motion to dismiss 
the bill. 

Second. The Court erred in not granting the motion to dismiss 
the bill. 

Third. The Court erred in holding that there was sufficient equity 
in the bill to maintain a proceeding in equity. 

Fourth. The Court erred in holding that a Court of equity had 
jurisdiction to adjudge the rights of the plaintiffs as against the de¬ 
fendant. 

Fifth. The Court erred in holding that there was a cause of action 
alleged in said bill. 

Sixth. The Court erred in not holding that the said plaintiffs had 
no right of action against Hannis Taylor, Administrator of the 
Estate of Stanhope Prevost. 

28 Seventh. The Court erred in not sustaining the several 
contentions made bv the defendant in his motion to dismiss. 

DANIEL W. BAKER, 
HANNIS TAYLOR, 

Attorneys for Defendant & Appellant. 


Designation of Record. 

Filed July 27, 1914. 

******* 

In making up the record in the above entitled cause, the Court 
will include the following papers: 

First. The bill of complaint filed January 27th, 1914. 
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Second. The motion to dismiss filed March 13th, 1914. 

Third. The order overruling the motion to dismiss filed July 9th, 
1914. 

Fourth. Memorandum of special appeal filed Julv 14th 1914. 
Fifth. Memorandum of order for supersedeas, filed July 14th, 
1914. 

Sixth. Memorandum of bond filed July 16th, 1914. 

Seventh. This designation. 

DANIEL W. BAKER, 
HANNIS TAYLOR, 

Attorneys for Defendant and Appellant. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages num¬ 
bered from 1 to 28, both inclusive, to he a true and correct transcript 
of the record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in cause No. 32407 in 
Equity, wherein William F. Wharton, Administrator, c.. t. a. of 
the Estate of George S. Boutwell, deceased, et al. are Plaintiffs and 
Hannis Taylor, Administrator of the estate of Stanhope Prevost, de¬ 
ceased, is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8th day of August, 1914. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, Ass t Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2734. Hannis Taylor, adm’r, &c., appellant, vs. William F. Whar¬ 
ton, adm’r, Ac., et al. Court of Appeals, District of Columbia. 
Filed Aug. 8, 1914. Henry W. Hodges, clerk. 
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Court of Appeals of the District of 

Columbia. 

OCTOBER TERM, 1914 . 

No. 2734. 

No. 17, Special Calendar. 


Hannis Taylor, Administrator of the Estate of 
Stanhope Prevost, deceased, Appellant, 

v. 

William F. Wharton, Administrator of the Estate of 
George S. Boutwell, deceased, et al. 


BRIEF FOR APPELLANT. 

STATEMENT. 

I. 

The bill avers that “the said Stanhope Prevost was a 
citizen of the United States and a resident of Lima, Peru, 
in South America. He died in said Lima, Peru, between 
the years 1868 and 1870 . * The bill then proceeds to aver 
that fifteen years after the death of said Prevost, to wit, in 
the year 188 j, John Wheelwright, “as liquidator of the 
firm of Alsop & Co.fi entered into a certain contract with 
George S. Boutwell to collect a certain claim held by 

(U . 
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Alsop & Co. against the governments of Bolivia and Chile. 
The precise allegations of the bill on that subject are that 
“In the year 1885 , when the said firm of Alsop & Co. 
had been in liquidation for a number of years, there still 
remained outstanding a large claim against the govern¬ 
ments of Bolivia and Chile growing out of concessions 
granted to one Pedro Lopez Gama, who had assigned his 
rights to Alsop & Co.” In order to bring about the collec¬ 
tion of that claim the bill avers that said Wheelwright, 
“as liquidator of the firm of Alsop & Co.,” acting in that 
capacity, “employed the said George S. Boutwell to take 
professional charge of the said claim on behalf of the 
interested parties, with a view to obtaining the diplomatic 
intervention of the United States in behalf of the claim¬ 
ants.” 

The bill expressly avers that the original contract in 
question was made between John Wheelwright, “as 
liquidator of the firm of Alsop & Co.,” and George S. 
Boutwell. 

It is evidenced by two letters annexed to the bill as 
schedules “A” and “B,” the first dated April 1 , 1885 
(George S. Boutwell to Admiral Charles Steedman), the 
second dated June 5 , 1885 (John Wheelwright to George 
S. Boutwell). Boutwell’s proposal was: “ 1 . A retainer 
on current funds in the United States of One Thousand 
Dollars. 2 . If a recovery shall be had by arbitration, or 
by arbitration in the United States, a further fee of 
fifteen per cent, upon the amount recovered. 3 . If after 
negotiation the claim should be referred to arbitrators 
and their session should be held in some other country 
than the United States a fee of ten per cent, of the amount 
recovered." In his reply Wheelwright says he has received 
Boutwell’s letter “containing the terms upon which you 
are disposed to act for me in the matter of my claims as 




liquidator of the firm of Alsop and Company against the 
governments of Chili and Bolivia. * * * I will pay 
you an immediate retaining fee of One Thousand Dollars, 
United States currency, and I will also pay you a commis¬ 
sion of fifteen per cent, on all sums which you may recover 
for me or the said firm . * * * If, however, after you 

shall have commenced your operation on my behalf and 
before any settlement be obtained by negotiations through 
the Government or otherwise, my said claims should be 
referred to a court of arbitration or other tribunal sitting 
in any country than United States, you will not be called 
upon to attend such court or tribunal, and in this case 
instead of the before mentioned commission of fifteen per 
cent. I will pay you a less commission, namely that of ten 
per cent, on all sums which may be awarded by such men¬ 
tioned court or tribunal. 7 his commission of ten per cent 
will be in addition to the above mentioned retaining fee." As 
the award in question was made by a tribunal sitting in 
England, which neither Boutwell or Prentiss ever attended, 
their claim is only for ten per cent, commission , and not for 
fifteen per cent, as the bill pretends. Wheelwright only 
attempted to bind himself to Boutwell, "As liquidator of 
the firm of Alsop and Company;" and as that undertaking 
was embodied in his letter of June 5, 1885, the terms of 
that letter, accepted by Boutwell, are the terms of the 
only contract ever entered into. 

Six years later, to wit, on October 31, 1901, the said 
Boutwell undertook to farm out a part of his said con¬ 
tract with said liquidator to Chambrun and Prentiss. 
The vital part of that arrangement, embodied in the 
paper annexed to the bill and marked “Schedule C,” is 
contained in this stipulation: “And it is mutually agreed 
that the above mentioned fifteen per cent. (15%) of any 
amount which shall be recovered from the Government of 
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Chile or of Bolivia, upon said claim heretofore mentioned, 
as a compensation to the said Boutwell for his services, 
shall be divided among and paid to said Boutwell, Cham- 
brun and Prentiss or their representatives or assigns as 
follows: To the said Boutwell fifty-five per cent. (55%); 
to the said Chambrun ten per cent. (10%); to the said 
Prentiss thirty-five per cent. (35%) for their respective 
services in this behalf.” The bill makes no reference 
whatever to the interest of the co-partner, Charles A. de 
Chambrun. He is not made a party either in person or by 
his representative. Whether he is living or dead is not 
alleged ; no assignment of his interest is claimed by any 
one. As he is an indispensable party how can the suit go 
on without him? 

It appears from the bill that in the course of time Henry 
S. Prevost, a son of Stanhope Prevost, succeeded John 
Wheelwright as liquidator of Alsop and Company, and 
that, as such, on February 10, 1903, he ratified the original 
agreement made between said Wheelwright and the said 
Boutwell. In such ratification, annexed as an exhibit 
to the bill, it is expressly alleged that: “The said Bout¬ 
well was retained and employed by the said Wheelwright, 
in his office as liquidator of the firm known as Alsop and 
Company, of Valparaiso, Chile. * * * Now, there¬ 

fore, be it known, that in consideration of the premises 
and provided that said Boutwell or his representatives, 
agents or appointees shall continue to prosecute said 
claim until a settlement thereof shall be made, I, Henry 
S. Prevost, liquidator of the firm and estate of the said Alsop 
and Company, in succession to John Wheelwright, now 
deceased, do ratify and confirm the agreement so made 
between the said Boutwell and Prentiss, and accept the 
services of the said Boutwell and Prentiss, or the survivor 
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of them, or their, or either of their representatives, agents 
or appointees as a continuance and a performance in full 
of the agreement entered into by the said Boutwell and 
the said John Wheelwright, as former liquidator of the 
firm of Alsop and Company. Done in two copies of 
similar tenor and to one sole effect. Witness my hand 
this tenth day of February, in the year one thousand 
nine hundred and three. Henry S. Prevost.” Thus it 
appears upon the face of the bill that Henry S. Prevost 
ratified the contract made by “ The said John Wheelwright 
as former liquidator of the firm of Alsop and Company,” 
in that capacity and in no other. The words of the instru¬ 
ment are, Henry S. Prevost, liquidator of the firm and 
estate of the said Alsop and Company, in succession to 
John Wheelwright, now deceased, do ratify and confirm 
the agreement, etc." There is no mention of the fact that 
Henry S. Prevost had been the executor of his father, 
Stanhope Prevost, who at the time of said ratification, had 
been dead at least thirty-three years. There is not a word 
to indicate that Henry S. Prevost, who had only one- 
fifth interest in his father’s estate, had any intention, by 
his ratification as “Liquidator of the firm and estate of 
the said Alsop and Company, in succession to John Wheel¬ 
wright,” of involving his father’s individual estate with 
the matter in any shape or form. The bill shows upon its 
face that Stanhope Prevost had been dead at least fifteen 
years before the original contract between Boutwell and 
Wheelwright was entered into, and at least thirty-three years 
before such contract was ratified by Henry S. Prevost, 
as liquidator and successor of Wheelwright. Certain it 
is then that Stanhope Prevost could have been no party 
to the transaction in any form. The only allegation in 
the bill that even suggests the possibility of a connection 
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between the estate of Stanhope Prevost and the old firm 
is this: 


“He, Stanhope Prevost, died in said Lima, Peru, 
between the years 1868 and 1870. He had for many 
years prior to his death been a partner in the com¬ 
mercial firm of Alsop and Company, doing business 
at Valparaiso, Chile, and at other places in South 
America. Following the death of the said Stanhope 
Prevost, his estate, represented by his son and execu¬ 
tor, Henry S. Prevost, now deceased, retained an 
interest in the said firm.” 

The bill does not attempt to aver that the firm of Alsop 
and Company was not dissolved by the death of Stanhope 
Prevost, so far as his estate is concerned; that Harry S. 
Prevost, as executor of said Stanhope, had any power by 
will to bind his father’s estate for contracts made by 
Alsop and Company after his death; or that Henry S. 
Prevost, as such executor, ever attempted to bind his 
father s estate to said Boutwell. Upon the contrary, the 
bill expressly avers that when Henry S. Prevost, on 
February 10, 1903, ratified the original contract made by 
Boutwell with Wheelwright, as liquidator, he did so in 
this form and no other: “I, Henry S. Prevost, liquidator 
of the firm and estate of the said Alsop and Company, in 
succession to John Wheelwright, now deceased, do ratify and 
confirm the agreement, etc." 

On that predicate of fact and no other the appellees are 
attempting by their bill to establish a lien for attorneys 
fees upon funds belonging to the personal and individual 
estate of Stanhope Prevost, by virtue of a contract made 
in 1885, fifteen years after his death, with the liquidator 
of the firm of Alsop and Company, of which he was once 
a member, but which had been dissolved by his death 
certainly before 1870. The bill claims such lien solely 



and exclusively "under the aforesaid contracts and agree¬ 
ments made by said Boutwell originally with said Wheel¬ 
wright,” as liquidator of the firm of Alsop and Company,” 
on June 5, 1885, and ratified by Henry S. Prevost as 

liquidator of the firm and estate of the said Alsop and 
Company, in succession to John Wheelwright,” on Feb¬ 
ruary 10, 1903. Because the bill showed upon its face 
that the plaintiffs (appellees) have no cause of action, the 

defendant (appellant) moved to dismiss it for the want 
of equity. 

II. 

SPECIFICATION OF ERRORS. 

First, the Court erred in refusing to grant the motion 
to dismiss the bill. 

Second, the Court erred in not granting the motion to 
dismiss the bill. 

Third, the Court erred in holding that there was 

sufficient equity in the bill to maintain a proceeding in 
equity. 

Fourth, the Court erred in holding that a court of 
equity has jurisdiction to adjudge the rights of the plain¬ 
tiffs as against the defendant. 

Fifth, the Court erred in holding that there was a cause 
of action alleged in said bill. 

Sixth, the Court erred in not holding that the said plain¬ 
tiffs had no right of action against Hannis Taylor, adminis¬ 
trator of the estate of Stanhope Prevost. 

Seventh, the Court erred in not sustaining the several 
contentions made by the defendants in his motion to 
dismiss. 
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III. 

ARGUMENT. 

The questions of law arising upon the admitted facts, 
the more important of which are contained in formal docu¬ 
ments annexed as exhibits to the bill, naturally divide 
themselves into two distinct propositions. The first is 
this: As a crucial test let us suppose that Wheelwright, 
who made the original contract, was still living and in 
possession of the assets of Alsop and Company as liqui¬ 
dator, and that this particular fund was in his hands as 
such. In that event would the representatives of Boutwell 
and Prentiss have a lien upon it for the compensation 
claimed in the bill under the contract set forth therein? 
If not, then there is an end of the controversy. 

The recent case of Thurston v. Bullowa, et al. t decided 
March 2, 1914, by this Court, in an appeal from the 
Supreme Court of the District of Columbia, “In a suit 
to enforce an equitable lien for attorney's fees," is conclusive 
of the question at issue in this case. The following is an 
extract from the head note of that case: 

“Equitable Assignments; Attorneys' Fees , Liens. 

1. In order for an agreement for attorneys’ fees 
to constitute an equitable assignment the agreement 
must be to pay the attorney a specified amount or 
percentage out of the fund recovered, or words equiva¬ 
lent, clearly imparting an intention of the parties to 
make the fund liable for the attorneys’ fees. 

2. A contract for an amount equivalent to a cer¬ 
tain proportion of the sum recovered held not to 
create a lien by assignment against the fund.” 

In the course of its opinion, this Court, speaking 
through Mr. Justice Van Orsdel, said: “An attorney’s 



lien can be established under one of three conditions; 
first, where a distinct proportion or percentage of the fund 
recovered has been by agreement assigned or set aside for 
the payment of the fee of the attorney; second, where a 
judgment has been recovered by the attorney or moneys 
are payable thereon, or there is a fund in court against 
which a ‘charging lien’ may arise, and third, where the 
attorney is rightfully in possession of money or papers 
belonging to his client subject to a retainer or ‘possessory’ 
lien. It is clear, we think, that the plaintiffs cannot recover 
on the first ground.” What was the first ground upon 
which the plaintiffs sought to recover in that case? That 
question can best be answered by an extract from the 
opinion in question: “ It appears that Henry W. Thurston 
had a claim against the estate of one McKay amounting 
to about $48,000.00. One Clark had a claim against the 
same estate for $3,000.00. Clark employed plaintiff 
Bullowa, an attorney in New York City, to collect the 
claim. Bullowa employed plaintiffs Lambert and Baker, 
as associate counsel, to assist in the suit. They filed a 
petition for letters of collection on the McKay estate. 
Before a collector was appointed, Clark secured a power 
of attorney from Thurston to represent him on a com¬ 
mission of ten per cent, in recovering his claim of about 
$48,000.00 from the McKay estate. Clark then employed 
Bullowa in this claim, who in turn employed Lambert and 
Baker to assist.” On that state of facts, identical with the 
facts in this case, the Court of Appeals “Held that plain¬ 
tiffs were not entitled to a lien, and a decree in their favor 
reversed.” This court condensed its reasons for that 
conclusion into this statement: “In no case to which our 
attention has been called has a contract for an amount 
equivalent to a certain proportion of the amount recovered 
been held to create a lien by assignment against the 
fund." 


According to the allegations of the bill, Boutwell’s 
contract with Wheelwright, as liquidator of Alsop and 
Company, must have resulted from his acceptance of 
the terms contained in Wheelwright’s letter written to 
him from Antofagasta, June 5, 1885, and annexed to the 
bill as “Schedule B.” That is the only paper signed by 
Wheelwright, the only expression from him of any kind. 
In it he says: “Thus, at the outset, I indicate that—with 
certain amplification--your proposals are agreeable to 
me.” If Boutwell did not accept Wheelwright’s ampli¬ 
fied proposal, there was no contract; their minds never 
met. It is thus certain that the terms of the contract with 
Boutwell are embodied in the letter of June 5, 1885, annexed 
as “Schedule B .” The governing words in that letter 
are these: “/ will also pay you a commission of fifteen 
per cent, on all sums which you may recover for me or the 
said jinn." If “My claim should be referred to a court 
of arbitration or other tribunal sitting in any country 
other than the Lnited States (as it was), you will not be 
called upon to attend such court or tribunal, and in this 
case, instead of the beforementioned commission of fifteen 
per cent. I will pay you a less commission , namely , that of 
ten per cent, on all sums which may be awarded by such 
last mentioned court or tribunal." Here we have the 
identical terms—“/ will also pay you a commission of 
fifteen per cent." “/ will pay you a less commission, namely , 
that of ten per cent ."—which the Court of Appeals said 
in Thurston v. Bullowa would not support “A suit to 
enforce an equitable lien for attorneys’ fees,” because 
“In no case to which our attention has been called has a 
contract for an amount equivalent to a certain proportion 
of the amount recovered been held to create a lien by 
assignment against the fund.” Thus it is certain that 
under the rule which governs this Court, these complain- 




ants would have no lien for the “commissions” or attor¬ 
neys fees claimed in the bill, even against a fund collected 
by them if it were now in the hands of Wheelwright, as 
liquidator of Alsop and Company. They could only 
sue said liquidator at law upon his promise to pay them 
fifteen or ten per cent, according to the special circum¬ 
stances of the case. If that conclusion is sound, further 
discussion is unnecessary. 

The case of Parrish v. McGowan, 39 D. C. Appeals, 

184, is also in point. In that case the court held that there 
was no right to proceed in a court of equity because part 
of the agreement giving a lien was void, although another 
part of the contract agreed to pay for services was valid 

See also Nutt v. Knut, 200 U. S„ 12; Ingersoll v. Coram, 
211 U. S., 355; Wylie v. Coxe, 15 Howard, 415. 

But even if the representatives of Boutwell and Prentiss 
would have a claim upon such a fund provided it were 
now in the hands of the liquidator of Alsop and Com¬ 
pany, it is certain that they can make no such claim 
upon the individual estate of Stanhope Prevost, by virtue 
of a contract made with “the commercial firm of Alsop 
and Company,” fifteen years after such firm had been 
dissolved by the death of Stanhope Prevost. 

The bill alleges specifically (j) that the contract under 
which the lien is claimed was not made until June, 1885, 
with the liquidator of Alsop and Company; (2) that Stan¬ 
hope Prevost was a partner in the commercial firm of 
Alsop and Company, doing business at Valparaiso, Chile, 
and at other places in South America,” (3) that Stanhope 
Prevost died in said Lima, Peru, between the years 
1868 and 1870.” The elementary rule is thus stated by 
Mechem, Elements of Partnership, §245: “ Death of a 
partner: Death of one partner operates instantly to dis¬ 
solve an ordinary partnership, and this is usually held to 
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be true even though the partnership articles provide for 
a continuance of the partnership by his executors or others, 
this being deemed to be really the creation of a new part¬ 
nership rather than the mere continuation of the old,” 
and cases cited. The bill does not claim that Alsop and 
Company was anything more than an ordinary partner¬ 
ship; it describes it as ‘‘the commercial firm of Alsop and 
Company,” after saying that Stanhope Prevost was ‘‘a 
partner in the commercial firm of Alsop and Company.” 
The bill does not claim that the partnership articles of 
Alsop and Company provided ‘‘for a continuation of the 
partnership by his executors or others;” it does not claim 
that Henry S. Prevost, as executor of Stanhope Prevost, 
ever did any act in connection with this matter which 
could by legal possibility have bound his father’s estate. 
Upon the contrary, the bill shows affirmatively that when 
Henry S. Prevost ratified the contract in question on 
February io, 1903, he was careful to say: “I, Henry S. 
Prevost, liquidator of the firm and estate of the said 
Alsop and Company, in succession to John Wheelwright, 
now deceased, do ratify and confirm the agreement, etc.” 
The bill therefore fixes the fact, by affirmative allegations , 
that the individual estate of Stanhope Prevost could not 
by possibility be legally bound by any contract for attor¬ 
neys’ fees made by the liquidator of Alsop and Company 
fifteen years after that firm had been dissolved by the 
death of said Stanhope. The law is well settled that 
‘‘The authority of the surviving partners is to close up, 
not to continue, the partnership affairs, and they have 
therefore no right to make new contracts, engage in fresh 
enterprises or to carry on the partnership business for 
any longer period than is reasonably necessary to enable 
the affairs to be closed up without unnecessary loss or 
injury. If in violation of their duty they do continue 



the business, they may be restrained by injunction, or 
they may be held accountable for interest or profits and 
will be charged personally with losses. The deceased 
partner may, however, by his will, authorize the business 
to be carried on for a period limited therein, either by the 
survivors alone or by the survivors and his executors 
jointly and the business may be continued in pursuance of 
such a provision. In such a case, unless there is something 
in the will to indicate a contrary purpose , it will be pre¬ 
sumed that the deceased intended to subject to the 
hazard of the business only the capital already embarked 
in it, and not the general residue of the estate.” Mechem’s 
Elements of Partnership, §269, citing on the last point, 
Smith v. Ayers, 101 U. S., 320; Jones v. Walker, 103 U. S., 
444; Paige’s Partn. Cas., 209. The bill in this case 
does not pretend or charge that the will of Stanhope 
Prevost ever gave any special authority of any kind for 
the surviving partners of Alsop and Company to bind his 
estate after his death; nor does it charge that his executor, 
Henry S. Prevost, ever attempted to bind his estate by any 
act of his as such executor. 

So far we have proceeded upon the presumption that 
the law of the forum governs the question of partnership 
liability involved here by reason of the dissolution of the 
“commercial firm of Alsop and Company,” by the death 
of Stanhope Prevost. Every court will presume “in the 
absence of contrary evidence, that the foreign law under 
which either party claims is identical with the lex fori." 
Minor, Conflict of Laws, §214. This court must presume 
that the Roman law as it exists in South America, where 
the partnership of Alsop and Company was formed and 
did business, is identical with the law of this forum, as 
the bill makes no contrary allegations. 11 Proof of Foreign 
Laws: Foreign laws are matters of fact, and like other 


14 


facts should be proven, unless established by legal pre¬ 
sumptions. A court will not take judicial notice of their 
existence or of their terms.” Minor, Conflict of Laws , 
§ 2I 3 * But f° r the sake of the argument let us assume 
for the benefit of A ppellees , that they had pleaded in their 
bill that Alsop and Company was a commercial society 
formed under the civil law in Chile, doing business under 
partnership agreements for definite terms, each term being 
wholly independent of the other. The United States and 
Chilean Claims Commission declared in the Alsop case 
that: 


“It is well settled principle of the civil law that 
commercial societies continue to exist in liquidation 
just as a corporation in the United States continues to 
exist during liquidation. The principle is declared in 
most of the codes and is recognized by the Courts in 
all countries where the civil law is in force. For 
instance, The Code of Belgium says: ‘Commercial 
societies are regarded as existing after their dissolu¬ 
tion for the purposes of liquidation.' * * * On 

this point, Lyon-Caen and Renault, the authors of the 
leading treatise on commercial law, state as follows: 

In order to avoid these results jurisprudence had 
admitted that in spite of their dissolution the dissolved 
society exists still as a moral being for the purpose of 
its liquidation as long as it is necessary to protect the 
rights acquired and not to interfere with the opera¬ 
tions of the liquidation. The death, the failure, the 
loss of civil rights of a member, taking place after 
dissolution does not cause the function of the liqui¬ 
dator to cease. The latter represents a moral being 
which survives the dissolution, AND NOT THE 
MEMBERS CONSIDERED AS INDIVIDUALS.” 
See case of the U. S., Appendix, Vol. II, pp. 565, 566. 
1902. 



That view of the legal character of the society known as 
Alsop and Company was adopted by the Solicitor of the 
State Department who, in his opinion, said: 

The uniform plan followed by this group of men 
appears to have been to organize a firm for a period 
of five years (except the last term, the eleventh, which 
was for three years), the affairs of each term being 
wound up at the end of that term, the group (to which 
new members were from time to time added) forming 
a new partnership at the expiration of each preceding 
term. It is unnecessary to consider, for the purpose 
of the distribution of the Alsop Award, any but the 
last three terms of the Chilean firm—that is, the 
ninth, the tenth, and the eleventh terms. The ninth 
term began on January i, 1861, and was terminated 
December 31, 1865; the tenth term began January 1, 
1866, and was terminated December 31, 1870; the 
eleventh term began January 1, 1871, and terminated 
December 31, 1873. (See attached articles of co¬ 
partnership.)” 

Mr. Robert A. Young, leading counsel for Appellees, 
adopted that view by quoting that opinion of the Solicitor 
of the State Department on page 5 of his argument in 
the Hobson-Prevost arbitration case. There can then 
be no possible dispute as to the character, under the civil 
law, of the society known as Alsop and Company, of 
which John Wheelwright was the “liquidator ” at the time 
the agreement for a fee for Boutwell and Prentiss was 
made. It is therefore plain that if the civil law governing 
the formation cf such commercial societies as Alsop and 
Company could be recognized in this forum, the result 
would be that the act of the liquidator in making a con¬ 
tract to pay a partnership debt fifteen years after the 
death of Stanhope Prevost, could not bind his individual 
estate , because the rule of the civil law is this: “The death, 
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the failure, the loss of civil rights of a member, taking 
place after dissolution does not cause the function of the 
liquidator to cease. The latter represents a moral being 
which survives the dissolution, and not the members con¬ 
sidered as individuals As neither of the liquidators of 
Alsop and Company represented Stanhope Prevost as an 
individual , it is certain that, under the civil law, they 
possessed no power to bind his individual estate by a con¬ 
tract made fifteen years after his demise, for the payment 
of a partnership debt. Neither liquidator ever attempted 
to do any such vain thing. 

Nothing is more elementary than the rule that the plain¬ 
tiffs in a bill in equity must recover, if at all, upon the 
case as made by the bill. “In equity a party can not 
succeed upon a case proved but not alleged, any more 
than upon a case alleged but not proved. Foster v. 
Goddard, i Black, 506,“ Co-op. Digest, Vol. IV, 4501. 
Reference is made to that elementary principle only be¬ 
cause the learned judge, who refused to sustain the motion 
to dismiss the bill in the court below, seemed to be imbued 
with the idea, as expressed in an oral opinion, that if an 
answer were filed and proof taken, something might 
appear upon which the right of appellees to recover could 
be predicated. We urgently insist that no court of equity 
should ever permit protracted and expensive litigation, 
which will reasonably suspend the settlement of an estate, 
when it appears upon the face of the bill that the plain¬ 
tiffs can never recover on the allegations made, which the 
court must presume are the strongest possible. While the 
appellant feels sure of his ability to prove, if proof is ever 
taken, that Mr. Boutwell forfeited all claim to compensa¬ 
tion under his contract with the liquidator of Alsop and 
Company, by accepting a hostile employment as counsel 
for Chile before the first Chilean Claims Commission of 




1892; and that Mr. Prentiss, by his negligence, damaged 
rather than promoted the collection of the claim in ques¬ 
tion, he contends that a prolonged and expensive litigation 
should not be imposed upon the parties in interest when 
it appears upon the face of the bill that a recovery can 
never be had in any event. This court should dismiss 
the bill (1) if it believes that if the contest were directly 
between appellees and the liquidator of Alsop and Com¬ 
pany no lien could be established because the contract 
set up by the bill fails to comply with the rule fixed by it 
on March 2, 1914, in the case of Thurston v. Bullowa, 
Lambert and Baker; (2) if it believes that, even if that 
were so, no lien accrued, under the law of this forum, upon 
funds belonging to the individual estate of Stanhope Pre- 
vost , by virtue of a contract made fifteen years after his 
death, by the liquidator of a partnership dissolved by such 
death; (3) if it believes that, even if the civil law of South 
America, regulating commercial societies, was enforceable 
in this forum, the acts of the liquidator could not bind the 
individual estate of Stanhope Prevost. If the court is 
convinced of any one of those propositions, it should sus¬ 
tain the motion to dismiss the bill and thus end fruitless 
and expensive litigation without further delay. 

If this bill cannot be maintained as “A suit to enforce 
an equitable Hen for attorneys’ fees” it must be dismissed. 
We have demonstrated that no lien upon the funds in 
the hands of defendant as administrator of Stanhope Pre- 
vost’s individual estate, can possibly exist. Realizing that 
fact the plaintiffs have attempted to give the court juris¬ 
diction by making this allegation: ”20. The defendant 
in his application to the Probate Court of the District of 
Columbia for letters of administration, states that, after 
the claims against said estate are settled here , the money 
will be paid over to an administrator to be appointed 
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in Peru, which will render it difficult, if not impossible 
for these plaintiffs to maintain their rights.” The records 
of this court show that the very contrary is the truth. 
Administration has been granted by this Court in order 
that the estate of Stanhope Prevost may be administered 
here and the fund distributed here . The fund still unad¬ 
ministered is in the Riggs National Bank subject to the 
orders of this court, and the administrator is under a large 
bond to this court guaranteeing the administration oj the 
fund in this jurisdiction. The equitable ground in ques¬ 
tion is based on the theory that the fund is liable to be 
taken out of the jurisdiction to Peru. That is answered 
by the fact that the administrator is an officer of the 
Probate Court, is bonded, and if he should remove any 
property out of the jurisdiction, or make way with the 
property by a division among the next of kin, before the 
debts of the estate are settled , there would be liability on 
his bond. 

This question is settled in the case of Bryan v. Curtis, in 
30 Appeals D. C., page 243. In that case it was held 
that “An administrator or executor cannot sue or be sued 
in his representative character in any other jurisdiction 
than the one of his appointment, unless there is express 
statutory provision permitting such suit, by the legisla¬ 
tive powers of the jurisdiction in which the suit is sought 
to be maintained.” This is the jurisdiction of the appoint¬ 
ment of “Hannis Taylor, administrator of the Estate of 
Stanhope Prevost, deceased.” He has no power to transfer 
the fund to any other jurisdiction; he does not intend to 
attempt to do so; and if he did his bond must answer to 
plaintiffs for such an act. This utterly unplausible ground, 
in direct conflict with the facts as they appear upon the 
records of this court, can not give equity to the bill, for 
the final and conclusive reason that if plaintiffs have no 





lien upon this fund, they have no right to object to its 
removal, even if such a thing were possible. 

The fundamental objection to the right of recovery in 
this case in a court of equity is that there is no lien, and 
that there is in this jurisdiction a legal representative of 
this estate, capable of answering any suit that may be 
brought at law to recover any amount claimed that may 
be due from this estate to the plaintiff. To support the 
jurisdiction of equity the appellees cited in the Court 
below the case of Wiley v. Cox, 15 Howard, 415. It is 
only necessary to read this case to show that it nowise 
supports the contention of the appellees. In Wylie v. 
Cox, there was not only a lien on the fund, by reason of 
the fact that the contingent fee was to be paid out of the 
fund, but there was a statute authorizing anyone who 
claimed any interest in the award to file a bill in equity 
against the other parties to have his right determined. 

There are certain fundamental objections to the right 
of recovery that go not merely to the forum in which the 
suit is brought. The bill with the exhibits shows merely 
a personal agreement on the part of the official liquidator 
to pay so much of the amount recovered to the intestates 
of the plaintiffs. That one receiver may incur obligations 
that could be enforced upon a succeeding receiver in a 
court of receivership, there can be no doubt, but by what 
authority or upon what theory can the appellant in this 
cause be proceeded against, where he has received a cer¬ 
tain amount due the claimants of the Alsop claim, there 
being a distribution of that amount. The appellees’ 
intestates having no lien, having no personal contract 
with the defendant, therefore have no right to proceed 
against the defendant appellee to recover anything. The 
parties to the original contract were content with the 
personal liability of the liquidator. They had nothing 
more than a personal liability, and their right of action, 
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if any they had, would be against the liquidator, and not 
against someone who received part of a sum of money 
which the liquidator might or might not have the right 
to receive. It may be that the liquidator is dead; it may 
be that he has been discharged; in fact, in this case, there 
is an allegation of the death of the liquidator. It may be 
that a successor liquidator was appointed. But, however 
that may be, the agreement to pay a certain sum of money 
by this liquidator cannot fix the liability either in law or 
equity on the appellant. 

In the case of Leigh Coal and Navigation Company v. 
Central R. R., 38 N. J. Equity, 180, the court held that a 
receiver was not liable on the contracts of a prior receiver. 
This proposition is also sustained in the case of K. P. 
R. R. v. Bayliss, 19 Colo., 354. The court says: “Although 
the contract be established as a valid contract of the 
receivers Villard and Greeley, it does not follow that it 
was binding on their successor, vSmith. As receiver he 
cannot be held merely on the contract, but becomes 
liable if at all solely by reason of his own acts. Turner v. 
Richardson, 7 East, 325; Commonwealth v. Franklin 
Ins. Co., 115 Mass., 278.“ 

Nor could Henry Prevost as executor for Stanhope 
Prevost incur any liability enforcible in law or equity 
against the appellant for a contingent fee to be due by 
reason of a contract with him. 

Bryan v. Craig, 64 Ark., 438. 

Brown v. Quinton, 80 Kan., 44. 

Platt v. Platt, 105 N. Y., 488. 

It is therefore respectfully submitted that the decree 
below be reversed and the motion to dismiss the bill 
sustained. 

Daniel W. Baker, 

Hannis Taylor, 

Attorneys for Appellant. 
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over^lin/aT^ 1 T"v ^ “ ° rder ° f the court below 
overruling a motion to dismiss the bill. 

The plaintiffs below filed their bill to compel the payment 
y the deiendant (appellant here) of the sum of $12 664 56 
With in crest, being the amount claimed as compe’S 
or professional services rendered by George S Boutwell 

eution and collection of the so-called Alsop claim against 
the Government of Chili, in which claim defendant estate 
had a substantial interest and from which defendant re 
ceived a large sum of money. re ' 

The bi« sets forth that Stanhope Prevost, appellant’s testa- 
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tor, was partner in the commercial firm of Alsop & Co.; that 
following the death of said Stanhope Prevost, his estate, repre¬ 
sented by his son and executor, Henry S. Prevost, retained an 
interest in said firm; that in the year 1885 , after the firm had 
been in liquidation a number of years, there still remained out¬ 
standing a large claim against the Governments of Bolivia 
and Chili; that in this claim the estate of Stanhope Prevost 
had a substantial interest; that the management of the said 
claim had for many years been entrusted to one John Wheel¬ 
wright, now deceased, who was the recognized representative 
of the partners of Alsop & Co., and that he was assisted 
in this work by Henry S. Prevost, the then executor of 
Stanhope Prevost; that, failing in his efforts to obtain pay¬ 
ment of the claim,, the said Wheelwright, acting with the full 
knowledge and approval of the said Henry S. Prevost, the 
executor of Stanhope Prevost, deceased, employed the said 
George S. Boutwell to take professional charge of said claim 

on behalf of the interested parties. 

. *» • 

The bill sets forth the terms of the contract of employment, 
copies of which are annexed and made a part of the bill, 
and then narrates the steps taken by the said Boutwell 
and his associate, Nathaniel A. Prentiss, looking to the prose¬ 
cution and recovery of said claim. The bill likewise recites 
that in the year 1901 the said Boutwell and Prentiss entered 
into an agreement respecting the division to be made of the 
commission of 15 % to be paid under the contract of em¬ 
ployment and respecting the further prosecution of the claim; 
that this agreement was ratified and appro.ved by Henry S. 
Prevost, as the representative of the Alsop claimants, includ¬ 
ing the estate of Stanhope Prevost, of which he was then 
executor, the said Henry S. Prevost accepting the services of 

the said Boutwell and Prentiss as a continuance and a per- 

. * • * ^ 1 - > 

formance in full of the contract entered into by the said 
Boutwell and the said Wheelwright. 

»< * %. 

< •- 

And, finally, the bill sets forth the successful termination 

of the long pending claim, the payment to the Upited States 

bv the Government of Chile of a large sum of money, for the 

•* . * • • * 

benefit of the claimants, and the payment by the (government 
of the United States of a substantial share of this sum to 
the defenlant as administrator of the estate of Stanhope 
Prevost. 


/ 
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The plaintiffs in their bill prayed tin court to decree pay¬ 
ment to them in the sum of $ 12 , 664 . 66 , being 15 % of the 
amount awarded to the defendant estate, in accordance with 
the terms of the contracts annexed to and made a part of the 
bill; (2) that the court decree payment to them out of the 
funds in the hands of the defendant on account of the lien 
created by said contracts, and, finally, prayed for payment 
under a quantum meruit for services rendered. k 

Defendant moved to dismiss the bill, the grounds alleged 
being set forth at length at pp. 11-13 of the Record. 

Mr. Justice Stafford overruled the motion, holding in an 
oral opinion, that plaintiffs had set foTth in thejr bill suf¬ 
ficient grounds to warrant a court of equity to take juris¬ 
diction, and that inasmuch as it appeared from the bill that 

W ; » 

the fund in the hands of the defendant had been created by 

/ • \ 

the services of the plaintiffs’ testators, the defendant should 
answer so that the case could be heard cn its merits. 

In his statement of the case appellant has endeavored to 
make it appear that the bill avers that the original contract 
was made between John Wheelwright, “as liquidator of the 
firm of Alsop & Co.,” and George S. Boutwell, and that the 
ratification of that contract was by Henry S. fcrevost, “liqui¬ 
dator of the firm and estate of said Alsop & Co., in succession 
to John Wheelwright, now deceased.” As a matter of fact, 
the ,bill makes no such averments. It is true that in the 
documents annexed to and made a part of the bill, both 
Wheelwright and Prevost describe themselves as “liquida¬ 
tors” of Alsop & Co., but the bill goes much farther, and sets 
forth the true relationship of the parties. The bill makes the 
positive averments, ( 1 ) that the estate of Stanhope Prevost 

had a substantial interest in the Gama, or Alsop, claim; ( 2 ) • 

_ * 

that John Wheelwright was the “recognized representative of 
the parties in interest,” ( 3 ) that Wheelwright, with the 
full knowledge and approval of Henry S. Prevost, executor 
of Stanhope Prevost, employed Boutwell to take charge of 
the claim “on behalf of the interested parties,” and ( 4 ) that 
Henry S. Prevost, in ratifying and approving the Bout well- 
Prentiss agreement, and confirming the Boutwell-Wheelwright 
cohtract, acted as the “representative of the Alsop claimants, 
including the estate of Stanhope 1 PreYost, deceased.”' ^These 
positive averments in the bill are not nullified merely because 
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in documents embodied in the bill Wheelwright and Prevost 
describe themselves differently. Appellees will prove at the 
proper time and in the proper manner the material aver¬ 
ments of their bill, and will show that both Wheelwright and 
Pre\ ost acted, not for the firm of Alsop & Co., as such, but 
for the individual estates owning the Gama, or Alsop, claim, 
and that both Wheelwright’s and Provost’s representatives 
have been paid by the majority of the estates for their serv¬ 
ices as such representatives, and that the appellant, Hannis 
Taylor, in his capacity as attorney for the estate of Henry S. 
Prevost, prosecuted before an arbitrator in this jurisdiction 
a claim against himself as administrator of the estate of 
Stanhope Prevost, for services rendered to the said estate in 
prosecution of the Alsop claim, and that there w’as awarded 
against the appellant, in favor of his client, a substantial 
sum of money. 

ARGUMENT 


It is not the purpose of the appellees to take up and con¬ 
sider separately each of the seven Specifications of Error 
alleged by the appellant, but they shall limit their discussion 
to the few propositions of law laid down in appellant’s brief 
and relied upon by him to support his motion to dismiss. 

Although appellant contends that the services alleged in the 
hill filed by the appellees were never rendered, it is submitted 
that this question is not properly before this Court and can 
only come up on a hearing of the case an its merits: it is a 
question, not of law, but of fact. 

The motion to dismiss the bill of complaint filed in this 
cause was based upon three grounds, namely, that a court of 
equity has no jurisdiction, that the plaintiffs have no lien 
Qn the fund in the hands of the defendant administrator 
and the non-joinder of “an indispensable party.” 
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/• Question of Non-Joinder of Parties. 
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This point, being totally without merit, may be briefly 
considered and. dismissed with the statement that appellant 
makes no effort to show how the party in question (Charles ' 
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A. de Chambrun) is indispensable, save that the said 
de Chambrun was to receive ten per centum of the fee re¬ 
covered. In the first place, Wheelwright, the original repre¬ 
sentative of the owners of the Alsop fund, in his letter of 

June 5, 1885, to Boutwell, supra, said: 

. % • . • • 

With regard to your desire to associate with you the 
Marquis de Chambrun, although I am not disposed to 
confer any power on, or to deal in this matter with more 
than one responsible agent, I leave it entirely to you to 
make such arrangements with that nobleman as you may 
think desirable with reference to obtaining his advice 
and assistance, provided I am not called upon to make 
any further disbursements than those I have above in¬ 
dicated/* 


The agreement between Boutwell and Prentiss of October 
31, 1901, in which a proportion of the fee to be received in the 
prosecution of the said Alsop claim is allotted to de Chambrun, 
is a personal arrangment made between the said Boutwell and 
the said Prentiss, the only two persons ever acknowledged 
by either Wheelwright or Prevost as the attorneys for the 
owners, and its only use is to show that in ratifying and 
confirming same, the said Prevost acknowledged the prior 
services of the said boutwell and Prentiss, that the amount of 
♦heir contingent fee was to be paid out of the proceeds of the 
claim, and accepted the services of the said Boutwell and 
Prentiss, the survivor of them or their representatives* 
“asa continuance and a performance in full of the agreement 
entered into by the said Boutwell and the said John Wheel¬ 
wright, etc.” Whatever claim the said de Chambrun may 
haVe, it is against the said Boutwell and the said Prentiss, 

and hot against the appellant here. 

• ■ ■ • 

An indispensable party is one ^having such an interest that 
a final decree cannot be made without either affecting that 
interest, or leaving the controversy in such a condition that iti 


M • 


final termination may be wholly inconsistent with equity and 
good conscience. (Shields v, Barrow , 17 How 139 Russel h. 
Clank's E$’rs a 7 Cranch (U. S.), 98.) Van Zile, Equity Plead* ' 
tnq qnd P* notice, section . 4SL. •; ■ - • ' o e * 

It is respectfully submitted that inasmuch as de Cham¬ 
brun is not a party to the contracts in question, he has not 


\ 
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such an interest in the proceeding as to necessitate his being 
made a party hereto before a final decree can be made. 

II. Jurisdiction of Equity. 

The question of the jurisdiction of a court of equity to 
pass upon the merits of the case is naturally involved in the 
principal point at issue as to whether the appellees have a 
lien upon the fund in question. If they have, then the first 
proposition is answered, as a court of law could not enforce an 
equitable lien and none other is asserted. However, the 
appellees alleged as one of their grounds of recovery that they 
are entitled to maintain this action upon the additional 
grounds stated in their bill, i. e., that they are entitled to 
compensation for services rendered the Estate of Stanhope 
Prevost, of which the appellant herein is the duly authorized 
administrator. That there is no adequate remedy at law against 
this administrator in this jurisdiction is an undisputed point, 
and the fund now in his hands, according to the appellant’s 
application to the Probate Court of the District of Columbia 
for letters of administration, will be paid over to an adminis¬ 
trator to be appointed in Peru, after the claims against the 
said Estate are settled here. It was held in Wylie v. Cox (15 
How. 415) that a court of equity will not drive a claimant 
into a foreign jurisdiction, or to a fruitless suit at law, when it 
has the parties before it and is in a position to do justice 
between them. It was likewise held in that case that even 
though there be a legal remedy, yet if a more complete remedy 
can be had in chancery, it is a sufficient ground for juris¬ 
diction. 

In this case there is no remedy at law inasmuch as an 
administrator cannot be sued upon the contract of his pre¬ 
decessor; there are two or more interested parties, among 
whom the fee in question is to be divided, and all the parties 
are before this court. 

• ■ - - .* 

In the case of Coopwood et al v. Wallace (12 Alabama, 790) 

a bill in equity to recover for attorney’s fees incurred by 
former administrators in the recovery of property belonging 

to the Estate, was sustained, the court saying: 

*• i . . 

• t • : • w . * 

“We will not therefore, drive the complainant to a 
foreign jurisdiction against Coopwodd, nor to a fruitless 
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suit at law against Driver; but will let him proceed 
directly against the estate of Reynolds, which is bound 
to pay the debt ultimately .’ 9 Citing Nelson et al v. 
Gray’s Admrs., 5 Howard, 127. 

It is not for appellant to say that he does not intend to send 
the fund to Peru for administration. lie is only an ancillary 
administrator and can distribute in this jurisdiction only by 
the order of the Probate Court. However, the fact that the 
fund is to be finally distributed here, if the court so orders, 
renders it all the more imperative that appellees have their 
rights passed upon by a court of equity, the only court having 
power to determine the rights of the parties. 

• • ' (*' * * * $ 

III. Equitable Lien For Attorney's Fees. ‘ 

i 1 * * • • 

That the facts set forth in the bill filed by the appellees in 
this case warrant the contention that they have a lien upon 
the funds in the hands of the appellant seems incontrovertible 

» • t . . ■ 

in view of the decisions of the Supreme Court of the United 
States and of this honorable court, as well. 

As to appellant’s first proposition of law, as to whether or 
not, if ‘‘Wheelwright, who made the original agreement, were 
still living and in possession of the assets of Alsop & Co., 
as liquidator, and that this particular fund was in his hands as 
such, ’ appellees would have a lien against the fund recovered 
through their services and collected by them, appellees sub¬ 
mit that the entire weight of authority in this country and 
certainly in this jurisdiction clearly sustains the affiirmative of 
that proposition. In cases in which ‘the facts were almost iden¬ 
tical with those existing in this case the Supreme Court 
of the United States as well as this court itself has held that 
such facts do constitute a lien upon the fund recovered. 

In the case of Wylie v. Cox, supra, in which the right to 
a lien under a similar state of facts was definitely established, 
there was, as in this case, a specific agreement to pay a definite 
sum, to-wit, five per centum, out of whatever sum the attorney 
should recover, and a bill in equity was filed to enforce the 
payment of same. The Court in granting the relief prayed 
said: 

' * i * - ■ .iVts/V r.». 

The evidence proves that the complainant was to re¬ 
ceive a contingent fee of five per centum, out of the fund 






1 

h 

10 

l 

Charles Steedman, Wheelwright’s agent in the United States, 
Mr. Bout well stated ‘‘the terms and conditions” on which he 
was willing to assume charge of the prosecution of said case, 
in the following unequivocal language: 

* * ♦ > * • * i 

‘‘1. A retainer on current funds in the United States of 
one thousand dollars 

“2. If a recovery shall be had by arbitration, or by arbitra¬ 
tion in the United States a further fee of fifteen per cent 
upon the amount recovered. (Italics ours.) 

“3. If after negotiation the 'claim should be referred to 
arbitrators and their session should be held in some other 
Country than the United States a fee cf ten per cent of the 
amount recovered.” (Italics ours.) 

• , . • i 

Mr. Wheelwright accepted these terms in his letter to Mr. 
Boutwell, under date of June 5, 1885, in which he said: 

• ... V . . : . ... •*. 

“With the object of coming to a definite understand¬ 
ing with your good self, I think it well to state here the 
bases upon which I should like our agreement to rest and 
w T hich embody your offer to Admiral Steedman. Thus, at 
the outset, I indicate that—with certain amplification 

your proposals are agreeable to me. 

• •••>***••##* 

• • . r > • • . • 

“As remuneration for your services under the said 
power of attorney and this letter ot agreement I will pay 
you an immediately retaining fee of one thousand dollars, 

United States currency and I will also pay you a com¬ 
mission of fifteen per cent on all sums which you may re¬ 
cover for me or the said firm, by any of the means I 
have specified above provided of course, that any ar¬ 
rangement of the claims which you may be able to 
obtained for me by any means other than by an award 
or judgment of a Court must be accepted by me before 
you can claim a commission on the amount offered in 
settlement. 

“If, however, after you shall.have commenced your op¬ 
erations on my behalf and before any settlement be obtain¬ 
ed by negotiations through the Government, or otherwise, 
my said claims should be referred to a Court of Arbitra¬ 
tion or other Tribunal sitting in any country other than 
United States, you will not be called upon to attend 
such court or tribunal, and in this case, instead of the 
before mentioned commission of fifteen per cent I will 
pay you a less commission namely that of ten per cent on 
all sums wdiich may be awarded by such last mentioned 
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Court or Tribunal. This commission of ten per cent will 
be in addition to the abovementioned retaining fee. * 1 

• • . ..... 

It is not seen that so far as the question of compensation 

is concerned, the terms laid down in Boutwell’s letter to 
Admiral Steedman are in the slightest degree modified by 
Wheelwright; on the contrary, he accepts the said terms, but 
amplifies somewhat on the powers he would give Boutwell in 
the settlement of the claim, and provides “that any arrange¬ 
ment of the claims which you may be able to obtain for me 
by any means other than by an award or judgment of a Court 
must be accepted by me before you can claim a commission 
on the amount offered in settlement,” and further providing 
that “If at the expiration of twelve months for (from) 
the date of your accepting the terms of this letter no settle¬ 
ment shall have been arrived at in respect of the said claims, 
or no reference to a Court of Arbitration or other tribunal 
shall have been arranged I shall be at liberty to determine 
the arrangement I now propose to you on giving you fourteen 
days’ previous notice in writing, and in the event .of the agree¬ 
ment between us being so terminated you will not be entitled to 
receive any remuneration for services you may have render¬ 
ed, beyond the retaining fee above mentioned, which, being then 
already paid, will of course be retained by you in any event; 
equally of course in any event, the expenses of printing, etc., 
etc., referred to in the last preceding paragraph hereof, will 
be defrayed by me.” 

That the said Boutwell looked to the fund itself and not 
to Wheelwright personally for his remuneration appears clear 
from the contract entered into between the said Boutwell 
and the said Prentiss, above referred to, in which the follow¬ 
ing language is used: “For which services (the prosecution of 
the Alsop claim) the said Boutwell was to receive.from such 
proceeds as might be recovered either from the Government 
of Chile or the Government of Bolivia, the sum of fifteen per 
cent (15%) in full compensation for his services that might 
be so rendered.” This contract, which provided for a dis¬ 
tribution of the fee to be received among the interested parties 
to the said contract, was unequivocally ratified and confirmed 
by the aforesaid Henry S. Prevost on February 10, 1903. 

How then, in the face of these duly authenticated contracts, 
which are not here in dispute, can it be said that there is no 
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fund? Upon ordinary principles applying to the rela¬ 
tion of attorney and client, if the fund is the fruit of their 
professional skill and labor they have a lien upon it to the 
extent of the compensation they are entitled to receive. 

This case was reversed on appeal, but the principles above 
enunciated were not disputed, this Court saying: “Contracts 
for contingent fees are not illegal, and an attorney prosecuting 
a cause under such contract is entitled to a lien upon a judg¬ 
ment recovered by him therein as well as upon collections 
made by him thereunder, etc.’’ (Parish v. McGowan, 39 D. C. 
App. 199.) 

It follows, therefore, it seems clear, that if the contracts in 
question could burden the fund in question with a lien in favor 
of the appellees, it matters not whether the fund was paid over 
to the original owners thereof, to their agents or to their 
duly authorized representatives, the fund is still burdened 
with the same obligation, and its holders cannot remove that 
burden by contending that if there was such an obligation 
it was a firm obligation with which the appellant Estate has 
no concern because of the death of the said Stanhope Prevost 
long prior to the making of the contracts in question, and 
that his Estate, therefore, is thus relieved of all liability, 
although accepting, at the same time, the fruits of the appel¬ 
lees’ labors. 

It is not the purpose of appellees to enter into a discussion 
of the laws of Chile or of any other foreign country. The bill 
filed in this cause specifically sets forth that the appellees here 
were engaged in the prosecution of the so-called Alsop claim 
on behalf of its owners and that such agreement was entered 
into on behalf of such owners by their duly authorized rep¬ 
resentative, the said John Wheelwright, s which agreement 
was approved by Henry S. Prevost, the then Exec¬ 
utor of the said Stanhope Prevost Estate, which estate is rep¬ 
resented by the appellant here, and that the said Henry S. 
Prevest, later, in succession of the said John Wheelwright, 
confirmed and approved an agreement made between the 
appellees looking to a division of the contingent fee agreed 
upon between the said Boutwell and the said Wheelwright. 

That the so-called Alsop claim belonged, not to the firm of 
Alsop & Company, but to the members of a certain term of 







that Company, conclusively appears from the fact that the 
United States, through whom the furid in question was finally 
secured through arbitration with Chile, intervened, not on 
behalf of the firm of Alsop & Co., but “in behalf of the 
members (or their heirs, assigns, representatives or devisees) 
who had' formerly done business in Chile under the firm namtr 
of Alsop & Company.” (Opinion b'y the Solicitor for the 
Department of State, August 14, 1912, as approved by the 
Secretary of State of the United States on'August 16, 1912). 
It will also appear from the aforesaid opinion of the Solicitor 
and will be duly established by competent evidence at the 
proper time, in line with the allegations of the bill, that 
Wheelwright and Prevost acted, not on behalf of the firm, but 
on behalf of the owners of the claim, the firm as such having no 
interest whatever in the claim. 

If, therefore, the said John Wheelwright and the said 
Henry S. Prevost were acting for and on behalf 6i the owners 
of the so-called Alsop claim, as the appellees aVerred in their 
bill, and not for the firm of Alsop & Company, it would seem 
futile to argue the foreign or local law of partnerships, their 
dissolution etc., since this claim was not a partnership asset 
at all, but the property of the members of one of the terms 
of a firm which had ceased to exist long prior to the time these 
appellees, or either of them, began their services which re¬ 
sulted, after over twenty-five years’ labor, in the fund against 
which they are now asking a lien. r 

Moreover, if the appellees have made out such a case as would 
lead the Court to grant a lien against the fund were it in the 
hands of the liquidator of Alsop & Co., it is riot seen upon what 
principle of law the fund or any part of it could be relieved 
of such a burden merely because it passed into the hands of the 
administrator of one of the deceased members of the firm 
instead of into the hands of the firm itself or of its liquidator, 
as appellant contends, and no law is cited in support of ap¬ 
pellant ’s contention, save authorities on the law of foreign and 
domestic partnerships, a point not at issue in this proceeding. 
On the other hand, it appears perfectly clear that the burden 
incurred by the contract made between Wheelwright, the repre¬ 
sentative of the owners of the so-called Alsop claim, and Bout- 
well, which was later incorporated into an agreement between 
the appellees here and the said Henry S. Prevost, Wheel- 








wright's successor, cannot be removed, nor can the lien so 
created be released upon the theory that even though it might 
attach if the fund were in the hands of the liquidator of 
Alsop & Co., no such claim can exist against this appellant 
into whose hands a part of the fund so burdened has come. 
Upon this point, the appellees desire to again call this Honor¬ 
able Court’s attention to the case of Wylie v. Cox, supra, 
wherein the Court says: : 

“It is contended by the defendant, that the com¬ 
plainant having been dismissed by the agent of the 
widow, who was the executrix of her husband, and not 
being employed by the defendant, he has no right to the 
compensation claimed. That John Baldwin acted as the 
agent of his brother, in making the contract with the com¬ 
plainant is proved. The defendant seems to suppose that, 
as on the death of Samuel Baldwin, the agency of his 
brother ceased, the contract which had been made by him 
was no longer in force. The relation of administrator 
enabled the defendant to control the case and dispense 
with the further services of the complainant; but he had 
no power to annul the contract if made bona fide, by the 
complainant, and the business had been faithfully prose¬ 
cuted by him.” 

lb 

And, as hereinabove set forth, the Supreme Court of the 
United States, held in this case that the fund itself, which was 
in the hands of an administrator, was burdened with a lien 
in favor of the prosecuting attorney under a contract, entered 
into by an agent of the deceased owner of the claim with the 
plaintiff. 

For these reasons, it is respectfully submitted that the 
decree below should be affirmed and that the appellant be re¬ 
quired to answer the bill of complaint filed in th^s cause. 

Robert A. Young, 

Harold J. Wagner, 

Attorneys for Appellees. 
























